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This is a decision on the petition filed May 15, 2006, pursuant 
to 37 C.F.R. §1.181 (a), to revive the above-identified 
application. 



The above-identified application became abandoned for failure to 
reply in a timely manner to the Notice of Missing Parts 
(notice), mailed June 7, 2004, which set a shortened statutory 
period for reply of two months. No response was received, and 
no extensions of time under the provisions of 37 C.F.R. 
§1.136 (a) were requested. Accordingly, the above-identified 
application became abandoned on August 8, 2004. A notice of 
abandonment was mailed on March 29, 2006. 

With the present petition, Petitioner has asserted that a reply 
to the notice was mailed on June 29, 2004. 



BACKGROUND 
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RELEVANT PORTIONS OF THE C.F.R. 



37 C.F.R. §1.8(b) sets forth, in toto: 

(b) In the event that correspondence is considered timely filed by 
being mailed or transmitted in accordance with paragraph (a) of this 
section, but not received in the U.S. Patent and Trademark Office after 
a reasonable amount of time has elapsed from the time of mailing or 
transmitting of the correspondence, or after the application is held to 
be abandoned, or after the proceeding is dismissed, terminated, or 
decided with prejudice, the correspondence will be considered timely if 
the party who forwarded such correspondence: 

(1) Informs the Office of the previous mailing or transmission of the 
correspondence promptly after becoming aware that the Office has no 
evidence of receipt of the correspondence; 

(2) Supplies an additional copy of the previously mailed or transmitted 
correspondence and certificate; and 

(3) Includes a statement which attests on a personal knowledge basis or 
to the satisfaction of the Director to the previous timely mailing or 
transmission. If the correspondence was sent by facsimile transmission, 
a copy of the sending unit's report confirming transmission may be used 
to support this statement. 



37 C.F.R. §1. 10(e) sets forth, in toto: 

(e) Any person mailing correspondence addressed as set out in § 1.1(a) 
to the Office with sufficient postage utilizing the "Express Mail Post 
Office to Addressee" service of the USPS but not received by the 
Office, may petition the Director to consider such correspondence filed 
in the Office on the USPS deposit date, provided that: 

(1) The petition is filed promptly after the person becomes aware that 
the Office has no evidence of receipt of the correspondence; 

(2) The number of the "Express Mail" mailing label was placed on the 
paper (s) or fee(s) that constitute the correspondence prior to the 
original mailing by "Express Mail"; 

(3) The petition includes a copy of the originally deposited paper (s) 
or fee(s) that constitute the correspondence showing the number of the 
"Express Mail" mailing label thereon, a copy of any returned postcard 
receipt, a copy of the "Express Mail" mailing label showing the "date- 
in, " a copy of any other official notation by the USPS relied upon to 
show the date of deposit, and, if the requested filing date is a date 
other than the "date-in" on the "Express Mail" mailing label or other 
official notation entered by the USPS, a showing pursuant to paragraph 
(d) (3) of this section that the requested filing date was the date the 
correspondence was deposited in the "Express Mail Post Office to 
Addressee" service prior to the last scheduled pickup for that day; and 

(4) The petition includes a statement which establishes, to the 
satisfaction of the Director, the original deposit of the 
correspondence and that the copies of the correspondence, the copy of 
the "Express Mail" mailing label, the copy of any returned postcard 
receipt, and any official notation entered by the USPS are true copies 
of the originally mailed correspondence, original "Express Mail" 
mailing label, returned postcard receipt, and official notation entered 
by the USPS. 
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§ 1.134 Time period for reply to an Office action. 

An Office action will notify the applicant of any non-statutory or 
shortened statutory time period set for reply to an Office action. 
Unless the applicant is notified in writing that a reply is required in 
less than six months, a maximum period of six months is allowed. 

[47 FR 41276, Sept. 17, 1982, effective Oct. 1, 1982; revised, 62 FR 
53131, Oct. 10, 1997, effective Dec. 1, 1997] 

§ 1.135 Abandonment for failure to reply within time period. 

(a) If an applicant of a patent application fails to reply within the 
time period provided under § 1.134 and § 1.136, the application will 
become abandoned unless an Office action indicates otherwise. 

(b) Prosecution of an application to save it from abandonment pursuant 
to paragraph (a) of this section must include such complete and proper 
reply as the condition of the application may require. The admission of, 
or refusal to admit, any amendment after final rejection or any 
amendment not responsive to the last action, or any related proceedings, 
will not operate to save the application from abandonment. 

(c) When reply by the applicant is a bona fide attempt to advance the 
application to final action, and is substantially a complete reply to 
the non-final Office action, but consideration of some matter or 
compliance with some requirement has been inadvertently omitted, 
applicant may be given a new time period for reply under § 1.134 to 
supply the omission. 

[Paras, (a), (b) , and (c) , 47 FR 41276, Sept. 17, 1982, effective Oct. 
1, 1982; para, (d) deleted, 49 FR 555, Jan. 4, 1984, effective Apr. 1, 
1984; revised, 62 FR 53131, Oct. 10, 1997, effective Dec. 1, 1997] 



ANALYSIS 



As set forth above, the Notice of Missing Parts was mailed on 
June 7, 2004, and set a two-month period for reply. As such, a 
response was due no later than August 8, 2004. No response was 
received . 

The showing in the present petition is not sufficient to 
withdraw the holding of abandonment. Petitioner has asserted 
that he submitted a response to the non-final Office action on 
June 29, 2004. 

Certificate of mailing practice provides a mechanism by which 
Applicants may evince that a paper was timely submitted to the 
Office, in the event that the correspondence is not received. 
However, it does not appear that Petitioner has provided a copy 
of the letter which was purportedly sent to the Office on June 
29, 2004. 
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37 C.F.R. §1.10 (e) provides an alternate mechanism by which 
applicants may establish that a communication was submitted to 
the Office, but not received by the same. However, this Rule 
does not appear to be applicable, as it is doubtful that an 
applicant in Canada mailed a letter to the Office via the United 
States Postal Service. 

Finally, Petitioner has submitted payment in the amount of $145, 
however the fees have changed since 2004. The amount which is 
presently due is $180. 



CONCLUSION 

For the above-mentioned reasons, the petition under 37 C.F.R. 
§1.181 must be DISMISSED . 

Any reply must be submitted within TWO (2) MONTHS from the mail 
date of this decision. Extensions of time under 37 C.F.R. 
§1.136 (a) are permitted. The reply should include a cover 
letter entitled "Renewed Petition Under 37 C.F.R. 1.181." This 
is not a final agency action within the meaning of 5 U.S.C 704. 

The renewed petition should indicate in a prominent manner that 
the attorney handling this matter is Paul Shanoski, and may be 
submitted by mail 1 , hand-delivery 2 , or facsimile 3 . On renewed 
petition, Petitioner should supply a copy of the letter of June 
29, 2004 and the deficient $35 . 

Alternatively, Petitioner may wish to consider filing a petition 
under 37 C.F.R. §§1.137 (a) and/or (b) . 

Telephone inquiries regarding this decision should be directed 
to the undersigned at (571) 272-3225 4 . All other inquiries 



1 Mail Stop Petition, Commissioner for Patents, United States Patent and 
Trademark Office, P.O. Box 1450, Alexandria, VA, 22313-1450. 

2 Customer Window, Randolph Building, 401 Dulaney Street, Alexandria, VA, 
22314 . 

3 (571) 273-8300- please note this is a central facsimile number. 

4 Petitioner will note that all practice before the Office should be in 
writing, and the action of the Office will be based exclusively on the 
written record in the Office. See 37 C.F.R. §1.2. As such, Petitioner is 
reminded that no telephone discussion may be controlling or considered 
authority for Petitioner's further action (s). 
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concerning examination procedures or status of the application 
should be directed to the Technology Center. 

Pursuant to 37 C.F.R. §1.5, all correspondence which concerns a 
previously filed application for a patent must identify on the 
top page, in a conspicuous location, the application number. 




PaulShanoski 
Senior Attorney 
Office of Petitions 



United States Patent and Trademark Office 



Encl. copy of the Notice of Fee Due 



Document Code: IMIS 



Notice of Fee Due 

Date: ^X^Ufi 6 

Application Number: Vb / ¥o L f ^>L 0 

A fee is due for the attached document for the reason indicatetfBelrjWTPIease check the 
application for the appropriate authorization to charge a deposit account. If an 
authorization is present, please charge the appropriate fee*. If an authorization is not 
present, notify the application of the fee deficiency. 

*If the fee due is for any of the filing fees, check for authorization to charge the 
surcharge. If authorization is present, charge the surcharge for late payment of the 
filing fees as welL 





Insufficient payment by check or money order. 

□ Insufficient funds in deposit account ' 

□ Insufficient payment by credit card. 

□ Declined credit card. 

. U No authorization to charge a deposit account 



Fee code(s) to be applied: 



\To. f> 



Amount in holding fee code: 1 622 



Total remaining due from applicant: 
RAM Operato r ^ fhJ^L^ 



2622 


\ H 5- 




1999 





9 










35 
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